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••1 • .•,11\ld ;1n~~1 'ft{;;.,.n Order-In-Appeal Nos. AHM-EXCUS-001-APP-108to110-2018-19
f~=ihr, D8te: 20-11-2018 \JJRT ffi ~~Date of Issue tj//z4/,
ft3a17_ zi_ wgar (or@a) err -cnftcl
Passed by Shri. Uma Shanker, Commissioner (Appeals)

/\rising out of Order-in-Original No. AC/SKL/19to21/Div-ll/2018-19 ~icr,: 15.06.2018 issued by
Assistant Commissioner, Div-II, Central Tax, Ahmedabad-South

' *

, , ~•.11'1)(-1.-1rn\ ,r;r ';'fPI 1;!.:f tim Name & Address of the Appellant / Respondent
Gujarat Marketing

Ahmed_abad

t{ vilh a 319) am?gr aria)s arpra aar & at a z am uf zqe7Renan; mg var 3rf@rant a
.stet i r)arr 311)a wgI aw Fur &I

Any person a aggrieved by this Order-In-Appeal issued under the Central Excise Act 1944,may
file an appeal c,r I evision application, as the one may be against such order, to the appropriate authority
it 1 111, i following way :

1rtraw at y=7)rur 3n)a=a
novision 8pplication to Government of India :

'i) ·er sw zy rf)fr1, 1994 al err 3ra Rh aur; ng mi a a i q@tr en er,[ -;J([- 'c.ITTT cfJ Wi.r:T q~
,f', :1i1l'ICT lFJ~)l!TllJ 011?tc;-;'f 3Jt))";f xrft.r;:r, 1lffif 'fR<nR, fclm inzr, laRm, )ft Hi~hr, f)a {tu raa, via mrf, a{ fcfl '

.'· 11no1 7i) ) urf) ail?gt

0 Ii) · /\ revision application lies to the Under Secretary, to the Govt. of India, Revision Applica_tion Unit
-¢ ' r,ilindry of Fim1nce, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New

Uclhi 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
prnvi'.,O to sub-section (1) of Section-35 ibid :

iii) .,,!,: 11ff1 iJ\l mf"'f er, mu i ua w gr~ arur x'l' fctmr ~ m 3RT areamza fad ruerur qr
'111 ;1 '.I-'. r'i wt ) ma gg nwf 3i, z fc!TT\) 1-,.-umrm ZIT 1:rum'{ 'ti 'tfIB cffi' fclrot clTTfflR 'ti ZIT fclmr 1fl1mlTR 'ti 'ITT T-fTC'[ cf,)' Tif<nm cB'
·:l''l'i 'f:"1 r.1 I
(ii) In c;:;1sc of any loss of goods where the loss occur in transit from a factory to a warehouse or to

~ .1nP1hci· fr:1ctory or from one warehouse to another during the course of processing of the goods in a
w.__ 11 r•hou::;c or ,n storage whether in a factory or in a warehouse.

(b) in case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.
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(a) a # are ff g aq # Riff ma # n +I a Raff u#tr gya aw Ira u It·+
~* mtc cB" T-Jii=@ it \rJl" 'l-llffi # are fv@ rz zmrqRaffa &1

(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(TT) zfk zc lyr fag far ra # as (in ur at) mm fcBm Tfm lTR1' ITT I

(c) in case of goods exported outside India export to Nepal or Bhutan, without payrnenl of
duty.

ifarea #l sar zy gram a fg sit spelt Re mr al n{ & sk et srrr vii &u I1 !d
A1JT-f cfi ~ ~. 3Tl-f@ cfi rr uRa atr u qr ar j fa«a 3rf@fr4 (i2) 1990 l:TFH 100 i,lxl

frrpm· ]c)J--q ~ ID I

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the -Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

i,.

-~
.t

/,.

(1) a!tt Ta zyca (srft) Rama6i1, 2oo1 Ram 9 aiaf faff{e qua in gv--s 3j ufii ii.
)fa arr?grf am? )fa fiiaa fl per-arr i 3rfta arr al a-at tfaii # «trl
6fr amaa fszn uta a?y r# rer al <. al ygrff iavfd l:ITTT 35--~ ii faerffRa st i6 Tu1!l
cB° W[c'f # re1 lI--6 art al #f ft et#t arRegy

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be nccompaniec.l by a ..
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under S"eclio11 ·
35-EE of CEA, 1944, under Major Head of Account.

(2) Rfcrw:r 31TcfcR arr uej icrra van qa arg qr) m '3T-ffi cpJ:f "ITT GT xii"CfiJ 200/- lfim 'l_fITTFT 71)1 i_1ffl!

3k Gisi icaa vm ya c'fmf x{ Gnat zt it 1ooo/-- #l tr 4rat al ugt

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

tr zen, tu Una zyen gi iaraz ar4l#tr =urnf@raw1If 3r9-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ab4tu sn zyca rf@rfzm, 1944 #t r 5-4/3s-z # sirf

LJnder Section 35B/ 35E of CEA, 1944 an appeal lies to:-

saaffar ufba 2 (4)a i aa; arr # rarar #6t 3rft, arftct a mrt i «ftgrcc, +ht
sqrt gca vi aas ar4)fr zmrznf@raw (free) al af?a 2tfh f)fear, arsnrarar i sit-20, ·I
frcc;r~ cfjRjl'3D,s, Tf£ITUfr rf'N, 31i:Flc\lfllc\-380016 ,.

0-s .

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad 380 016. in case of
appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the AppellatE? Tribunal shall be filetj in quadruplicate in form EA-3 ·as
prescribed under Rule 6of Central Excise(Appeal) Rules, 2001 and shall tie
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,

·Hs.5,000/-·and Rs.10,000/- where amount of duty/ penalty/ demand/ refund is upto 5
L.ac, 5 Lac to 50 Lac and above 50 Lac respectively in the form otcrossed bank draft in
fr:1vour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) f gr 3mg ii a{ ye am?vii ar arr &hr & at r@a pr cit a fag ha ar yrar qja
;:;;,r ) f)n urn a; gr an a @ha g; fl f4 fumlT i:rcfi atf h aa # fg zuenRerf a41Rt
·tar[)awr a) va 3r4hr znhi war at va 3n4a fhur uar &

- In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) ·Iner zyea a1f@)fr 4970 zrenr iztf@r #t rq--4 # sirfa [efffa fhg arra 3maa u
et 3Ir#st zrenfe,fr fufa qf@art a am2z ii re)a #l va ,R u .6.so ha at narc ye
fa )t aft

0 One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of tho court fee Act, 1975 as amended .

• ·(5) ri) iif@)a +4rrc] a) riarvr a cf@-~ ct-)' 3TR ~ tllR ;?,Tfc/Jfqd 'lcnlfT uirar ? ui v#hr ye,
·d1 nri zye vi &lard 3rf)tu =nrzuf@)avwr (ar4ff4fen) fr1, 1982 3i f?a ?

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) fur gpa, #)zr Irr zycn vi hara ar4)Rr -znf@raw (Rrez), # 4f at@tatmr
- air aria (Demand) gd is (Penalty) cpy 10% Ta srm sear 35f@arr ? I 'ITTc>!Tfcn°, ~1:l<r ~ 10~ ~

•M):;;- ".l•9'll t !(Section 35 F of t11e Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
19£Jil)

:_O
)c{r3nle4 3lln'rmen{ c), 3fc'fdlc'f, ~rrf;i:lc>rghr "a+car fr 7ia"(Duty Demanded) -

2

(i) (Section) ~cfs uD c);-m2fo:\"mfu:ruffi;
(ii) ~~ 'J'fC'@ ~~ ;;Jclc: s),--f%c cfil"uffi;
(iii) ffo1c.R:~'il5Gfo'l'Zf.llfc),~ 6 c);-m2~uffi.

For an appeal to be filed before the CESTAT, 10% of the Duty &·Penalty confirmed by
1(10 Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
rmmdalory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amou11t determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;

• (iii) amount payable under Rule 6 of the Cenvat Credit Rules.
";~~-IT 3TR\'Qf cl> 1iTh1' ar4hr qf@rawr as mrar sf areas 3rrar areas zn auz faafa cTT Wf~ afQ' Q_rn cl>
l!J''.,;, :ipr-n;;r 'CJ';( 3-fR rg hsaGr aus Rafa zt as aus c); 10%~ tft cf;'r -;;rr ~ ~I.,

(1(1) In view of above, an appeal against this order shall lie before the Tribunal on qa/&iit.e
-~iY1/r1 of the dL~ty_ de1:1ancle:I where duty or duty and penalty are in dispute, or p-e_ ll"t~T_)r__~_'.e"J~\~.
pc11;11ly c:1lone 1s m dispute. cc· t( "('',,;:' 'g ~
11. Any person aggrieved by an Order-In-App~al issued under the Centrrl~~o~;~d f JJ
Sc:rvii::cs Tc:1x /\ci,2017/lntegrated Goods a~d Services Tax Act,2017/ _Go_?ds a~%t~"°':f1.1
I ;1x(Co111pensc.1lion to states) Act,2017,may file an appeal before the app~op11ate ai:i, l1@11~-y9; /
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ORDER-IN-APPEAL

Following three appeals have been filed by Mis Gujarat Markcti11g, Plot No.Ci-87,

Rudraksh Complex, Trikampura Patiya, GIDC, Vatva, Ahmedabad-45 [hereinafter referred 1o as

"the appellant"] under Section 107 of Central Goods and Service Tax Act, 2017 [for short-the

Act] against Orders-in-Original [hereinafter referred to as "impugned order"] passed by the

Assistant Commissioner of Central OST, Division-II, Ahmedabad South [hereinafter alter

referred to as the "adjudicating authority"]. The details are as under:

SNo Appeals No Orders-in-Original Amount involved----· -···

1 2
,, 4
.J -- -- ··-·------------· ---

1 109/18-19 AC/SKL/20/DIV-II/2018-19 dated Rs.1,23,554/-·

15.06.2018 ---------·-•------

2 110/18-19 ACISKL/19/DIV-II/2018-19 elated Rs.62,286/

15.06.2018 ----------- -·- --- -

3 111/18-19 ACISKL/21/DIV-II/2018-19 dated Rs. 1,17,650/

15.06.2018

o·

.
required documents, a show cause notice elated 04.06.2018 was also issued. Viele the impugned

order mentioned at column No.3 of above table, the adjudicating authority has rejected the

claims of refund on the grounds as alleged in the show cause notice.

2. Briefly stated, the fact of the case is that the appellant has filed refund dairns or amou111

mentioned at column No. 4 of above table in respect of supplies made of SEZ Unit/SFZ

Developer (with payment of tax) for the month of October 2017 on 27.02.2018/21.03.2018. A

deficiency .memo dated 23.04.2018 was issued to. the appellant as they have not submitted

required documents along with the refund claim. As the appellant has failed lo submit !lie said

3. Being aggrieved, the appellant has filed the instant appeal on the grounds that:

The appellant had filed the claim on 27.02.2018 before State GST authority and from

there it was handed over to Central OST on 21.03.2018. The deficiency memo was raised

on 23.01.2018 which after 30 clays from the elate of filing of claim; that as per Rule 90 (2)

and (3) of COST Rule, 2017, deficiency memo is required to be issued within fifteen

clays on receipt of the claim.
o All the _documents and declarations which were required to be submitted are available

with the authority.

They pray to restore the application and process the claim.

4. A personal hearing in the matter was held on 23.10.2018 and Shri Mrudang Vakil

appeared for the same. He reiterated the grounds of appeal.

5. I have carefully gone through the facts of the case and submissions matte by the

appellant. The issue to be decided in the instant case is regarding eligibility of refund claim on

tax paid goods supplied to SEZ unit/SEZ de ,el~. A ca

?

[! •· ±• B5 o 3gt
• 3''sl

. •• ¢: }
"8o 4st- .%>.," ..

o-
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6. At the outset, I observe thabthe adjudicating authoritJiJms not rejected the case on merits
·i

h11I rejected on the grounds that required documents with respect to the refund claim in question

has not been filed by the appellant before him, though he has issued deficiency memo and show

cause notice. On other hand, the appellant has contended that the deficiency memo is required to

he raised within fifteen days on receipt of the claim, as per Rule 90 (2) and (3) of COST Rule,

· >1017 :ind failure to do so make a situation that there was no deficiency in filing of the said claim.

7..

8.

Rule 90 (2) and (3) of COST Rules, 2017 stipulates that:

"(2) The application for refund, other than claim for refund from electronic cash
ledger, shall be forwarded to the proper officer who shall, within a period offifteen clays
offiling of the said application, scrutinize the application for its completeness and where
the application isfound to be complete in terms ofsub-rules (2), (3) and (4) ofrule 89, an
acknowledgement in FORM GST RFD-02 shall be made available to the applicant
through the common portal electronically, clearly indicating the date offiling of the
claim for refund and the time period specified in sub-section (7) of section 54 shall be
countedfromsuch date offling.

(3) here any deficiencies are noticed, the proper officer shall communicate the
dejiciencies to the applicant in FORM GST RFD-03 through the common portal
electronically, requiring him to file a fresh refund application after rectification ofsuch

deficiencies.

It is a fact that as per provisions of Rule supra, the concerned authority is required to be

issued a deficiency memo within fifteen days in form OST RFD 03. As per the contention of the

appcllant, they had filed the refund claim before the Authority on 21.03.2018 and the deficiency

memo was issued on 23.04.2018, hence, the authority has violated the provisions of the Ruic

supra. I ind on records that the refund application in question was received by the concerned

jurisauthority on 10.04.2018 and the factual position to the effect was also communicated.to the

appellant in the deficiency memo. The authority has pointed out to the appellant that "the said

( refund application has been received byC,CGST, Div-III, Aahmedabad South fromA.C. State

GT Office, Ghatak 21, Ahmedabad vide letter F No.ACSTU-21/GST REFUND/2017-18/B

dated 21.03.2018. However, your unit has been allotted to Centre andfalls under thejurisdiction

of Div-II., CGST, Ahnedabad South and the said application is received by this office on

10.04.2018. Hence, the claim is being dealt with this office."

9 From thc above, it is clearly evident that the refund application in question was received

by thc jurisdictional authority on .10.04.2018 and issued deficiency memo on 23.04.2018 which

is within thc time limit prescribed under the Rule 90 (2) & (3) supra. I also find that in spite of

1.hc Incl thnt the jurisdictional authority has informed the factual position of the refund

application received by him, the appellant has neither bothered to reply_ the deficiency memo

· daicd 23.04.2018 1or replied to show cause notice dated 04.06.2016 and also not attended

personal hearing granted on

authority.
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Section 54 (4) of the Act stipulates that the refund application shall be accompanied by

such (a) doc111nentmJ1 evidence as may be prescribed to establish that a refund is due to the

applicant; and (b) documentary or other evidence (including the documents referred to in

section (33) as the applicant mayfurnish to establish that the amount of tax and interest, (/ lftl_l',

paid on such tax or any other amount paid in relation to which such refund i ,\' c/(li1J1ecl was

collected from, or paid by, him and the incidence ofsuch tax and interest fwd not been 1,u.\·sed 011

to any other person. Further, the adjudicating authority has contended that the invoice l'urnishL·d

by the appellant does not bear endorsement as required under Rule 89 of C(iST Ruk 2017. In

absence of such documents as prescribed, the refund claim in question could not be decided by

the authority on merits. In the circumstances, I find that the adjudicating authority has rightly

rejected the claims and I up hold the same.

10.

11. In view of above discussion, I do not find any merit to interfere the order passed by the

adjudicating authority. Accordingly, I reject all the three appeals filed by lhe uppellanl.

•l">.J

(Gt yip)
agaror4can

Date : . I I .2018

Attested

->vu2qr>
(Mohanan V .V)
Superintendent (Appeal),
Central Tax,Ahmedabad.

ByRPAD.

To,
M/s Gujarat Marketing,
Plot No.G-87, Rudraksh Complex,
Trikampura Patiya, GIDC, Vatva,
Ahmedabad-45

@

1. The Chief Commissioner, Central Tax, Ahmeclabad Zone .
2. The Principal Commissioner, Central Tax, Ahmedabad-South.
3. The Assistant Commissioner, System, Central Tax, Ahmedabacl South.
4. The Assistant Commissioner, CGST, Div-II, Ahmeclabad South
5. Guard File.SA.


