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Any person a aggrieved by this Order-In-Appeal issued under the Central Excise Act 1944, may
file an appeal or revision application, as the one may be against such order, to the appropriate authority
in the: following way :
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() A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
“Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso {o sub-saction (1) of Section-35 ibid
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i in case of any loss of goods where the loss occur in transit from a fagtory'to a warehouse or to
.nother factory or from one warehouse to another during the course of processing of the goods in a

w.aichouse or in storage whether in a factory or in a warehouse.

-

() in case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country

or territory outside India.
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(b)

()

In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported

to any country or territory outside India.
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in case of goods exported outside India export to Nepal or Bhutan, without payment of
duty. ’
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.
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The above applicaticn shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by

two copies each of the OO and Order-In-Appeal. It should also be accompanied by a_

copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Seclion
35-EE of CEA, 1944, under Major Head of Account. -
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac. .
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 ‘as
prescribed under Rule 6 “of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
‘Rs.5,000/-"and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place

" where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.
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- In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.0. as the case may be, and the order of the adjournmenf
. ‘authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended. :
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Altention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;

(ii) amount of erroneous Cenvat Credit taken;

(i)  amount payable under Rule 6 of the Cenvat Credit Rules. ’
a.-u'gn31m'ar$marchﬁmw3:waaﬁaﬁmQ;wmmﬁaﬁaé’rmaﬁ?rmm'zwé?

10@«;3@;{1}1wafhaﬁmmﬁmﬁaﬁaamé:10%sfmr:rw£rsrrm%l

’ : . ) 4 dd '
6(l)  In view of above, an appeal against this order shall lie befor.e th.e Tribunal on %ay;}grﬁ
10% of the duty demanded where duty or duty and penalty are in dispute, or pe;‘aL he

penalty alone is in dispute.”

il Any person aggrieved by an Order-In-Appeal issued under the Centr?:‘li;@c\)ocgi_ﬁd E ,§
Services Tax Act,2017/Integrated Goods and Services Tax Act, 2017/ Goods arqgﬁvwéié«/
Tax(Compensation to states) Act,2017,may file an appeal before the appl‘opnate al hf@rl’;yp ;0‘* wy
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ORDER-IN-APPEAL

Following three appeals have been filed by M/s Gujarat Marketing, Plot No.G-87,
Rudraksh Complex, Trikampura Patiya, GIDC, Vatva, Ahmedabad-45 [hereinalter referred 1o as
“the appellant”] under Section 107 of Central Goods and Service Tax Act, 2017 [for short-the
Act] agains{ Orders-in-Original [hereinafter ceferred to as “impugned order”] passed by the
Assistant Commissioner of Central GST, -Division-1I, Ahmedabad South |hereinafter aller

referred to as the “adjudicaﬁng authority”]. The details are as under:

SNo | Appeals No Orders-in-Original Amount involved
1 2 3 4 o
1 109/18-19 AC/SKL/20/DIV-11/2018-19 dated | Rs.1,23,554/-
' 15.06.2018 o
2 110/18-19 AC/SKL/19/DIV-11/2018-19 dated | Rs.62,286/-
15.06.2018 L
3 111/18-19 AC/SKL/21/DIV-11/2018-19 dated | Rs.1,17,650/-
15.06.2018 )
2. Briefly stated, the fact of the case is that the appellant has filed refund claims of amounl

mentioned at column No. 4 of above table in respect of supplies made of SEZ Unilt/SEZ
Developer (with payment of tax) for the month of October 2017 on 27.02.2018/21.03.2018. A

deficiency memo dated 23.04.2018 was issued to.the appellant as they have not submitted

required documents along with the refund claim. As the appellant has failed (o submil the said .

required documents, a show cause notice dated 04.06.2018 was also issued. Vide the impugned
order mentioned at column No.3 of above table, the adjudicating authorily has rejected the

claims of refund on the grounds as alleged in the show cause notice.

3. Being aggrieved, the appellant has filed the instant appeal on the grounds that:
o The appellant had filed the claim on 27.02.2018 before State GST authority and {rom
there it was handed over to Central GST on 21 03.2018. The deficiency memo was raised
on 23.01.2018 which after 30 days from the date of filing of claim; that as per Rule 90 2)
and (3) of CGST Rule, 2017, deficiency memo is required to be issued within fifteen
days on receipt of the claim.
o All the docume.nts and declarations which were required to be submitted are available
with the authority.
o They pray to restore the application and process the claim.
4. A personal hearing in the matter was held on 23.10.2018 and Shri Mrudang Vakil

appeared for the same. He reiterated the grounds of appeal.

5. I have carefully gone through the facts of the case and submissions matle by the

appellant. The issue to be decided in the instant case is regarding eligibility of refund claim on

{ax paid goods supplied to SEZ unit/SEZ deyelgpeisrsy Py
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6. At the outset, I observe that-the adjudicating authority has not rejectcd the case on merits

= but rejected on the grounds that required documents with ?éspect to the refund claim in question
has not been filed by the appellant before him, though he has issued deficiency memo and show
cause notice. On other hand, the appellant has contended that the deficiency memo is required to
he raised within fifteen days on receipt of the claim, as per Rule 90 (2) and (3) of CGST Rule,

1017 and failuté to do so make a situation that there was no deficiency in filing of the said claim.

7. Rule 90 (2) and (3) of CGST Rules, 2017 stipulates that:

“(2) The application for refund, other than claim for refund from electronic cash
ledsger, shall be forwarded to the proper officer who shall, within a period of fifleen days
of filing of the suid application, scrutinize the application for its completeness and where
the application is found fo be complete in terms of sub-rules (2), (3) and (4) of rule 89, an
acknowledgement in FORM GST RFD-02 shall be made available to the applicant
through the common portal electronically, clearly indicating the date of filing of the
claim for refund and the time period specified in sub-section (7) of section 54 shall be
counted firom such date of filing.

: (3) Where any deficiencies are noticed, the proper officer shall communicale the
deficiencies to the applicant in FORM GST RFD-03 through the common portal
clectronically, requiring him lo file a firesh refund application afier rectification of such -

deficiencies.
8. It-s a fact that as per provisions of Rule supra, the concerned authority is required to be

| issued a-deficiency memo within fifteen days in form GST RFD 03. As per the contention of the
appellant, they had filed the refund claim before the Authority on 21 103.2018 and the deficiency

nicmo was issucd on 23.04.2018, hence, the authority has violated the pl'OVisions of the Rule

- supra. | [ind on records that the refund application in question was received by the concerned
jurisauthority on 10.04.201 8 and the factual position to the effect was also communicated.to the
_ appellant in the deficiency memo. The authority has pointed out to the appellant that “the suid
_ refund application has been received by AC,CGST, Div-II], Aahmedabad South from A.C. State
© . GST Office, Ghatak 21, Ahmedabad vide leiter F No.ACST/U-21/GST REFUND/2017-1 8/B

. " dated 21.03.2018. However, your Lmit has been allotted to Cenire and falls under the jurisdiction

of Div-II. ('GST, Almedabad South and the said application is received by this office on -

10.04.2018. Hence, the claim is being dealt with this office. "

9. T'rom the above, it is clearly evident that the refund application in question was received
| hy the jurisdictional authority on.10.04.2018 and issued deficiency memo on 23.04.2018 which
i« within the time limit prescribed under the Rule 90 (2) & (3) supra. 1 also find that in spite of
he fnct that the jurisdictional authority has informed the ‘factual position of the refund,
application received by him, the appellant has neither bothered to reply the deficiency memo

- - daied 23.04.2018 uor replied to show cause notice dated 04.06.2016 and also not atlended

personal  hearing granted on 12.0621 kﬁ?’rl%l-.%@?lf;/ 15.06.2018 Dbefore the adjudicating
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authority.
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10.  Section 54 (4) of the Act stipulates that the refund application shall be accompanied by
such  (a) documentary evidence as may be prescribed to establish that « refund is due 1o the
applicant; and (b) documentary or other evidence (including the documents rc‘/‘b/'rei/ (o in
section (33) as the applicant may Surnish to establish that the amount of tax and interest, if any,
paid on such tax or any other amount paid in relation o which such refund is c/uii;zec/ W
collected from, or paid by, him and the incidence of such tax and interest had not been passed on
to any other person. Further, the adjudicating authority has contended that the invoice furnished
by the appellant does not bear endorsement as required under Rule 89 of CGST Rule 2017 In
absence of such documents as prescribed, the refund claim in question could not be decided by

the authority on merits. In the circumstances, I find that the adjudicating authority has rightly

rejected the claims and I up hold the same.

11.  In view of above discussion, I do not find any merit to interfere the order passed by the

adjudicating authority. Accordingly, I reject all the three appeals filed by the a ppeliant.
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Date : .11 2018

Attested
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(Mohanan V.\%(q Fe-

Superintendent (Appeal),
Central Tax,Ahmedabad.

By RPAD.

To, .

M/s Gujarat Marketing,

Plot No.G-87, Rudraksh Complex,
Trikampura Patiya, GIDC, Vatva,
Ahmedabad-45

~

opy to:-

1. The Chief Commissioner, Central Tax, Ahmedabad Zone .

2. The Principal Commissioner, Central Tax, Ahmedabad-South.

3. The Assistant Commissioner, System, Central Tax, Ahmedabad South.
4. The Assistant Commissioner, CGST, Div-I1, Ahmedabad South
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